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Dear Mr. Hooper and Mr. Schnarr:

Ontario

Re: Ms. Veronica Tournay and Dominion of Canada General Insurance Company

MVA: March 12, 2003

Commission File N2: A05-000507-RRR

File N2=; 185 (Applicant) and 14038-1868 (Insurer)
Claim N2: APP0467445

We enclose the decision of the Arbitrator in this matter.

If there is a typographical, computational or other minor error in the decision, please contact Reshma

Rao, Case Administrator, at (416) 590-7207 by Thursday, July 27, 2006.

Yours truly,

Uy

David R. Draper
Director of Arbitrations
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FSCO A05-000507
BETWEEN:
VERONICA TOURNIAY'
Applicant
and
DOMINION OF CANADA GENERAL INSURANCE COMPANY
Insurer

REASONS FOR DECISION
Before: Robert A. Kominar
Heard: November 14, 15, 2005, in Hamilton, Ontario.

Appearances: Robert J. Hooper for Ms. Tournay
Christopher J. Schnarr for Dominion of Canada General Insurance

Company :

Issues:

The Applicant, Veronica Tournay, was injured in a motor vehicle accident on March 12, 2003.
She applied for and received statutory accident benefits from Dominion of Canada General
Insurance Company (“Dominion”), payable under the Schedule.! Ms. Tournay applied for a
catastrophic impairment designation as a result of this accident. The parties were unable to
resolve their dispute through mediation, and Ms. Tournay applied for arbitration at the Financial

Services Commission of Ontario under the Insurance Act, R.S.0. 1990, c.1.8, as amended.

"The Statutory Accident Benefits Schedule — Accidents on or afier November 1, 1996, Ontario Regulation
403/96, as amended. :
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The issues in this hearing are:

1. Was Ms. Tournay catastrophically impaired as a result of the accident on March 12, 20037
Result:

1. Ms. Tournay was catastrophically irnpafred as a result of the accident on March 12, 2003.
EVIDENCE:

Veronica Tournay has no recollection of the motor vehicle accident in which she was involved
on March 12, 2003. Her independent memory begins after her return home from hospital, and all

that she knows now about the accident has been related to her by others.

The accident occurred while Ms. Tournay was driving. She was accompanied by her daughter
Allison, who is presently a high school student. Allison recalls only that she and her mother were
going out for food - after that things become a blur. She, however, does recall seeing her
seriously injured mother afier the crash and that she tried to wake her up by grabbing at her arm
and shaking her for approximately 10 minutes. Her mbther was not responding to Allison’s

actions or voice and she was afraid that her mother had died.

Ms. Tournay suffered indisputably serious injuries in this accident. Her right leg was crushed
under part of her vehicle. She had an obvious open fracture of her foot and large laceration on her
right thigh, so deep that the bone was visibly exposed. She experienced severe pain resulting
from her injuries. Both parties to this arbitration agree that Ms, Tournay suffered a traumatic

brain injury in the accident.

IN
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The issue in this arbitration is whether Ms. Tournay can be designated as “catastrophically

impaired,” as defined in the Schedule. Dominion acknowledges the severity of her injuries.

The dispute here relates to how the events which occurred after Ms. Tournay came into the care

of the paramedics and medical staff who treated her impact on the legal interpretation of the term

“catastrophic.” Counsel for both parties agree that this is an issue of law which in no way reflects

on either the quality of care provided, or the appropriateness of the clinical decisions made by

those who provided medical care for Ms. Tournay after the accident.

The parties acknowledge that Ms. Tournay is claiming entitlement to a catastrophic designation

pursuant to section 2 (1.1) (e) (i) of the Schedule, which defines catastrophic impairment as

follows:

2.(1.1)  For the purposes of this Regulation, a catastrophic impairment caused by an
accident that occurs before October 1, 2003 is,

(@)
()

©

G
©

paraplegia or quadriplegia;

the amputation or other impairment causing the total and permanent
loss of use of both arms;

the amputation or other impairment causing the total and permanent
loss of use of both an arm and a leg;

the total loss of vision in both eyes;
brain impairment that, in respect of an accident, results in,

@ a score of 9 or less on the Glasgow Coma Scale, as published
in Jennett, B. and Teasdale, G., Management of Head Injuries,
Contemporary Neurology Series, Volume 20, F.A. Davis
Company, Philadelphia, 1981, according to a test administered
within a reasonable period of time after the accident by a
person trained for that purpose, or
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(ii)  ascore of 2 (vegetative) or 3 (severe disability) on the Glasgow
Outcome Scale, as published in Jennett, B. and Bond, M.,
Assessment of Outcome After Severe Brain Damage, Lancet
1:480, 1975, according to a test administered more than six
months after the accident by a person trained for that purpose;

® subject to subsections (2) and (3), an impairment or combination of
impairments that, in accordance with the American Medical
Association’s Guides to the Evaluation of Permanent Impairment, 4th
edition, 1993, results in 55 per cent or more impairment of the whole
person; or

(® subject to subsections (2) and (3), an impairment that, in accordance
with the American Medical Association’s Guides to the Evaluation of
Permanent Impairment, 4th edition, 1993, results in a class 4
impairment (marked impairment) or class 5 impairment (extreme
impairment) due to mental or behavioural disorder. O. Reg. 281/03,

s. 1(5); O. Reg. 314/05,s. 1 (1, 2).

Ms. Tournay claims that she meets the criteria for catastrophic impairment set out in subsection
2(1.1)(e)(i) of the Schedule, in that she suffered a brain impairment in the accident which resulted
in her registering a Glasgow Coma Score (GCS) of 9 or less, in a test taken within a reasonable
time afier her accident. Dominion’s position is that, because Ms. Tournay was intubated in the
emergency room, any GCS score recorded while she was in that condition was, by definition,

invalid and cannot be used to support a catastrophic impairment designation.

The Glasgow Coma Scale was developed by Dr. Graham Teasdale and Dr. Bryan Jennett and
first published in 1974 in The Lancef® as an intersubjectively reliable, yet simple to use, clinical
tool for the assessment of the “the depth and duration of impaired consciousness and coma” in
patients. Jennett’s and Teasdale’s original article describing the GCS scale did not include the
assignment of numerical scores to the levels of behavioral response which the test measures.
This feature of the GCS was added in a subsequent text published in 1981, The Management of
Head Injuries, and it is this text which is specifically referenced in the Schedule’s definition of

Graham Teasdale and Bryan Jennet, “Assessment of Coma and Impaired Consciousness,” The Lancet, July
13, 1974, pp. 81-83. )

4
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catastrophic impairment. The primary purpose of adding numerical scoring, according to

Dr. Jennett, is to “facilitate communication between doctors.” However the GCS has also
developed into a method for correlating levels of consciousness with ultimate patient outcomes.
It is this correlation with patient outcomes that likely explains why the Schedule sets the

threshold for catastrophic impairment at “9 or less.” Dr. Jennett states:

Beyond the field of care of [head injured] patients the GCS has been used to classify head
injured patients in epidemiological studies worldwide. Three grades of severity are
recognized, severe (GCS 8 or less), moderate (GCS 9-12), and mild (GCS 13-15). These
show, for example, that only 5% of admitted head injuries are severe in developed
countries, while over 80% are mild. This has resulted in increasing interest in mild
injuries because they are so frequent and because a substantial number of them develop
complications resulting in death or disability. It is therefore important to consider the
different prognostic features of patients assessed as GCS, 13,14, and 15 ... It is important
not to assume that because a patient is classified as only mildly injured he has not
suffered any brain damage.’

The GCS score is an additive function of independent observations made of a patient’s graded

responses within three behavioral domains: eye movement, motor response and verbal response.

It is numerically scored according to the following criteria:
Eye Opening
Spontaneous, indicates arousal, not necessarily awareness

To speech. When spoken to- not necessarily the command to open eyes

To pain. Applied to limbs, not face where grimacing can cause closure.

=Wk

None

3 See Bryan Jennett, “Development of Glasgow Coma and Outcome Scales” 2 Nepal Journal of
Neuroscience (2005) pp 24-28, at p. 25. :
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Motor Response

w o n o

Obeys commands. Exclude grasp reflex or postural adjustments

Localizes. Other limb moves to site of nail-bed pressure

Withdraws. Normal flexion of elbow or knew to local painful stimulus

Abnormal flexion. Slow withdrawal with pronation of wrist, adduction of shoulder
(decorticate posture)

Extensor response. Extension of elbow with pronation and adduction. (decerebrate)

No movement

Verbal Response

A

Orientated. Knows who, where, when; year, season, month

Confused conversation. Attends & responds but answers muddled/wrong.
Inappropriate words. Intelligible words but mostly expletives or random.
Incomprehensible speech. Moans and groans only — no words.

None

The maximum score one can be assigned is 15/15 and obviously the lowest is 3/15. Although the

GCS was originally devised as a research tool, it soon became routinely accepted in clinical

medical practice as a simple and reliable way of recording changes in a patient’s level of

consciousness. As noted above, it also is claimed by many to correlate well with patient

outcomes following incidents of brain injury.

[op




I~

TOURNAY and DOMINION
FSCO A05-000507

In order to be classified as catastrophically impaired under the relevant section of the Schedule,
one needs to score “O or less” on a test administered by a qualified person within a reasonable
period of time after the accident. Dominion accepts that Ms. Tourney suffered a traumatic brain
impairment as a result of this motor vehicle accident. It also does not challenge the qualifications
of any individual who administered GCS scores during her treatment after the accident. The sole
issue before me is whether a GCS score recorded on an intubated patient is, in law, a “valid”
GCS score. | ‘

Dr. James Francis’ Evidence

. Dr Francis was the physician in charge of the emergency department at the time of

Ms. Tournay’s admission to McMaster University Medical Centre in Hamilton. He stated that he
speciﬁcally remembered her case because his belief was that she had been triaged and
transported to the wrong medical centre in Hamilton, as an adult suffering from multiple system
traumas. It would have been appropriate, according to Dr. Francis, to triage a child suffering from
multiple traumas to McMaster, but not an adult. The only e:{planétion for the paramedics’
decision to bring her to McMaster he had was that they likely decided to keep mother and
daughter together.

Dr. Frangis stated that Ms. Tournay was in his care for apprbximately 2 hours. She arrived at
McMaster with a GCS score of 14-15 but her sqbres steadily declined over time. Ms, Toumﬁy
was becoming less aware of her surroundings and she was also becoming inqreasingly
combative. Her level of consciousness was deteriorating according to Dr. Francis. Based on his
- observations, Dr. Francis determined that Ms. Tournay needed rapid sequence intubation. If this
had not been done, there was a very real possibility that she would have lost her airway reflexes
"and ended up vomiting gastric contents into her airways. She also had an obvious open fracture

of her foot as well as the possibility of other chest, abdominal and cervical spine injuries.




g -

‘4Jennett and Teasdale, 1974, p 82.


























































